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Re AT&T Conmuni cations of New Engl and, |nc.
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Five International Drive, Rye Brook, New York 10573, FOR M TELECOVMJNI CATI ONS
CORPORATI ON, Intervenor. Keith Townsend, Esq., 1850 M Street, N.W, Suite 1110,
Washi ngton, D.C. 20036, FOR: SPRINT COVMJNI CATI ONS COVPANY L.P., Intervenor. A.

Eri ¢ Rosen, Esq., Bruce P. Beausejour, Esq., 185 Franklin Street, Room 1403,

Bost on, Massachusetts 02107, FOR NEW ENGLAND TELEPHONE AND, TELEGRAPH COMPANY,

I ntervenor. Stephen Ostrach, Esq., 150 Lincoln Street, Boston, Massachusetts 02111,
FOR: NEW ENGLAND LEGAL FOUNDATI ON, Limted Participant.

Before Yardl ey, Jr., chairman.

BY THE COVM SSI ON:

. I NTRODUCTI ON

A. Procedural History

*1 On April 12, 1991, AT&T Comruni cations of New Engl and, Inc. ("AT&T" or
"Conpany") filed with the Departnment of Public Utilities ("Departnent"), pursuant
to GL. c. 159, § 12 and 220 CMR 1.04, a petition for an alternative node of
regul ati on of the Conpany's Massachusetts intrastate tel ecomrunications services.
[ FN1] AT&T proposed that the Departnent establish two broad service classifications
for the purpose of regulating AT&T's Massachusetts intrastate services. The two
service classifications would consist of "Category M services (market-based
pricing would be permtted) and "Category D' services (Departnent regul ation of
prices would continue). AT&T al so proposed that traditional rate-of-return ("ROR")
regul ation be elimnated for the Conpany's intrastate operations and that the
Department establish new reporting requirenents for interexchange comon carriers
("1 XCs"). [FN2]

Also on April 12, 1991, AT&T filed a motion to defer the filing requirenents
directed by the Departnent in D.P.U. 90-133, pending the outcone of the Conpany's
request for an alternative node of regulation in this case. [FN3] On May 1, 1991,
the Departnment granted that notion.

On July 12, 1991, AT&T filed the direct testinony of (i) Marc Rosen, governnent
affairs vice president of AT&T, (ii) Lee J. G oberson, district nmanager of state
governnment affairs for AT&T, and (iii) Jerry Hausman, a professor of econonics on
the faculty of the Massachusetts Institute of Technol ogy. Subsequently, on Decenber
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18, 1991, AT&T withdrew the testinmony of Dr. Hausman and substituted the direct
testi mony of John W Mayo, an associ ate professor of econonics on the faculty of
the University of Tennessee.

The Attorney CGeneral of the Commonwealth ("Attorney General") intervened pursuant
to GL. c. 12, § 11E. The followi ng parties also were granted intervenor-status:
MCI Tel ecommuni cations Corporation ("MCl"), Sprint Comrunications Conpany L.P.
("Sprint"), [FN4] and New Engl and Tel ephone and Tel egraph Conpany ("NET"). The New
Engl and Legal Foundation ("NELF") was granted status as a limted participant.

On February 26, 1992, Sprint filed the direct testinony of Kenneth M Prohoni ak,
staff director of regulatory affairs for Sprint's Atlantic and Northeast divisions.
On February 27, 1992, the Attorney Ceneral filed the direct testimony of WIlliam G
Shepherd, a professor of economics on the faculty of the University of
Massachusetts.

On April 2, 1992, AT&T filed the rebuttal testinony of Dr. Mayo.

Five days of evidentiary hearings were conducted, beginning on February 3, 1992
and ending on April 3, 1992. The evidentiary record includes 106 exhibits and
twel ve responses to record requests. The Conpany submtted 27 exhibits, the
Attorney General submitted sixteen exhibits, Sprint submtted six exhibits, Ml
subm tted one exhibit, and the Department submitted 56 exhibits. Also included in
the evidentiary record are fourteen exhibits from docket D.P.U 90-133 that were
i ncorporated into the record in this case pursuant to 220 C MR 1.10(3). Oficial
noti ce was taken by the hearing officer, pursuant to 220 C MR 1.10(2), of the
foll owi ng order issued by the Federal Comunications Conm ssion ("FCC'):
Conpetition in the Interstate |nterexchange Marketpl ace, CC Docket No. 90-132,
Report and Order, 6 FCC Rcd 5880 (1991).

*2 On April 23, 1992, initial briefs were filed by AT&T, the Attorney General,
Sprint, and MCI; on that same date, NET filed a letter comrenting on issues raised
by the proceeding. On May 7, 1992, reply briefs were filed by AT&T, the Attorney
General, Sprint, MCl, and NELF.

B. Background

In 1985, the Departnent established a framework of regulation for common carriers
certified to provide tel ecommunications services w thin Massachusetts. |ntralLATA
Conpetition, D.P.U 1731 (1985) ("IntraLATA Conpetition"). Under the framework set
forth in that Order, the degree of regul ation depends on whether a carrier is
"dom nant" or "nondom nant" in its respective nmarket(s). In that Oder, the
Department determ ned that AT&T is a dominant carrier in the interLATA market, and
that both AT&T and NET are domi nant carriers in the intraLATA market. The
Department deternined that all other carriers are nondom nant in their provision of
t el econmmuni cations services. Id., p. 69.

In June 1990, pursuant to 220 C. MR 1.04 and the provisions of IntralLATA
Conpetition, AT&T filed a petition with the Departnent to be reclassified as a
"nondom nant" tel ecommunications carrier in Massachusetts. See AT&T Conmuni cati ons
of New England, Inc., D.P.U 90-133 (1991) ("D.P.U. 90-133"). The Departnent issued
an Order in that case in January 1991, in which the relief requested by AT&T was
denied. In that Order, however, the Department declined to make any fi ndings
regardi ng the appropriateness of alternatives to ROR regul ation for the Conpany's
intrastate services, because there was no notice on that issue and because the
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record contained little evidence on which to make such findings. D.P.U 90-133, p
33, n.8. In addition, the Departnment indicated that AT&T could petition the
Department to have a particular service or services declared sufficiently
conpetitive. [FN5] Id., pp. 32-33.

In this proceedi ng, AT&T has petitioned the Department for an alternative form of
regul ati on, under which certain services would be declared sufficiently
conpetitive; however, AT&T is not requesting a change in its classification as a
domi nant carrier.

C. Procedural WMatter

On May 12, 1992, the Attorney Ceneral filed a Motion to Strike Portions of AT&T s
Briefs ("Motion to Strike"). The Attorney General requests that page 59 in AT&T' s
initial brief and pages 22 through 24, 26, 30 through 33, and 42 through 45 in
AT&T's reply brief be stricken and renmoved from consi deration by the Departnent in
this case (Motion to Strike, p. 1). The Attorney General contends that the
argunment s, quotations, and discussions contained in those pages are based on
portions of two texts that are not included in the record in this case (id.).

One text is The Econom cs of Industrial Organization (3d ed. 1990) ("Shepherd
Text"). The author, WIIliam G Shepherd, is the Attorney General's witness in this
case. A copy of portions of the text (cover page, contents reference, and pages 409
through 414) was offered by the Attorney General as evidence and admitted into the
record as Exhibit AG9 (Tr. 4, pp. 264-265). The renmni nder of the text neither was
of fered nor admitted into the record as evidence, including the portions cited and
di scussed on the contested pages of AT&T's briefs.

*3 The other text is F.M Scherer and David Ross, Industrial Market Structure and
Econom ¢ Performance (3d ed. 1990) ("Scherer and Ross Text"). No portion of this
text was offered or admtted into the record as evidence. The Attorney Genera
contends that the only record evidence concerning the contents of this text was
supplied by Dr. Shepherd, where he rejected the interpretation of the text by
AT&T's counsel (Motion to Strike, p. 3).

The Attorney CGeneral argues that the Departnent should strike the specified pages
from AT&T's briefs because the argunents, quotations, and di scussions contained in
those pages are based on material not in the record.

On May 19, 1992, AT&T filed an Qpposition to the Attorney General's Mtion to
Strike ("AT&T Opposition"). The Conpany asserts that it cited the two texts in its
briefs for the purpose of discussing general economc principles, and not for the
purpose of relying on any facts specific to AT&T (AT&T Opposition, pp. 3-4, 7).
AT&T contends that courts and regul atory agencies conmonly cite "scholarly
authorities" for basic econonic concepts and nethods of analysis wthout requiring
that the witings be placed into evidence or that their authors be nade avail able
as witnesses (id., pp. 3-4).

AT&T points out that there was no objection to the Conmpany's use of those two
texts during its cross-exam nation of Dr. Shepherd (id., p. 5). The Conpany

mai ntains that, just as it was appropriate to use those texts in the course of
cross-exanmination, it simlarly was appropriate to use those texts on brief to
"denonstrate the weaknesses, inconsistences, flaws, and other shortcom ngs" of Dr.
Shepherd's testinmony (id., pp. 5-6). AT&T asserts that by use of these two texts,
and others, the Conpany has denonstrated that the economic principles explained in

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works



PUR Slip Copy Page 4
(Citeas: 1992 WL 506126 (Mass.D.P.U.))

the maj or economic texts are inconsistent with the positions taken by Dr. Shepherd
(id., p. 7). Thus, the Conpany requests that the Motion to Strike be denied (id.

p. 8).

On May 26, 1992, the Attorney Ceneral submitted a reply to AT&T' s Opposition
("Attorney General Reply"). In response to the Conpany's argunents, the Attorney
General contends that AT&T's use of the two texts in question did raise significant
di sputed issues of fact (Attorney General Reply, p. 1). The Attorney Cenera
mai ntai ns that AT&T's interpretation of these two texts on brief is contrary to the
evi dence presented by the Attorney Ceneral (id.). The Attorney General further
asserts that this dispute illustrates that it is nearly inpossible to distinguish
factual discussions from "scholarly" discussions (id.).

A brief is the vehicle for a party to present its argunent to the review ng
authority based on the facts in the record, the law that the party would have
applied, and the resulting application of the law to the facts sought by that
party. Douglas v. Martin, 228 P.2d 1021, 1022-1023 (Okla. Sup. C. 1951). Any
statement of fact in a brief requires an appropriate and accurate record reference.
See, e.g., M R App. Proc. Rule 16(e). A brief cannot serve the purpose of
presenting facts that do not appear in the record. Loyal Protective Life Ins. Co.
V. Massachusetts Indemity and Life Insurance Co., 362 Mass. 484, 495 (1972); Cra
v. Leom nster, 362 Mass. 95, 105 (1972).

*4 The Departnent can strike extra-record evidence froma brief and require the

of fending party to file a conformng brief without reference to the excluded

evi dence. [FN6] Boston Edison Co. v. Brookline Realty & Inv. Corp., 10 Mass App.
Ct. 63, 69 (1980). A lesser renedy is to strike the offending portions fromthe
brief and to disregard those portions of the brief in reaching a decision in the
case. Service Publications, Inc. v. Goverman, 396 Mass. 567, 580 (1986); Roberto
Construction Co., Inc. v. Burnham Manni ng Post No. 1105, 347 Mass. 400, 403 (1964);
Hul I Muni ci pal Light Plant, D.P.U 87-19-A p. 7 (1990); Boston Edi son Conpany,
D.P. U 90-335, pp. 7-9 (1992).

The Departnent is aware that courts and regul atory agencies cite in their
decisions to so-called "scholarly witings" without requiring that the cited
authorities be placed in evidence or that the authors be avail able for cross-
exam nation. [FN7] The Departnment should be expected to informitself on genera
matters of law and in such areas as econom cs. The Departnent nmay exercise its
i ndependent judgment in relying on "scholarly witings" in support of a policy
determ nati on. However, for the nost part, parties are expected to rely on record
evi dence when presenting argunents on brief. The parties may not rely on extra-
record material to present facts in dispute.

In this case, the Conpany has made use of the Shepherd Text to inpeach the
credibility of Dr. Shepherd and to rebut his testinmony. The Shepherd Text nmay wel
be a "scholarly witing" that could be cited without the need to place it in
evi dence. However, in this case it is inportant that Dr. Shepherd appeared as a
Wi tness and was avail able for cross-exam nation (Tr. 4, pp. 4-262). Wile
i npeachnment and rebuttal argument may be presented on brief, they are best
conducted in the course of hearings as part of w tness exam nation and cross-
examni nati on.

The Conpany clearly was aware of the Shepherd Text (see, e.g., id., pp. 161-162).
The Conpany had sufficient opportunity to cross-exam ne Dr. Shepherd on his
writings. The Company al so had the opportunity to present a rebuttal case. Wth
these opportunities to address any perceived inconsistencies in Dr. Shepherd's
testimony, it is inappropriate for AT&T to attenpt such inmpeachnment and rebuttal on
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brief. If Dr. Shepherd had been questioned in hearings on the issues now raised in
AT&T's briefs, he may have offered further explanation, refined his earlier
testinony, or even changed his earlier testinony. Wth Dr. Shepherd avail able, the
heari ng process, and not the briefing stage, was the best place to resolve the

i ssues.

Therefore, we find that AT&T's citations in its briefs to the Shepherd Text and
its associ ated argunent based on the Shepherd Text were inappropriate. Accordingly,
we renove from consideration in this case and stri ke the foll ow ng portions of
AT&T's briefs as they relate to the Shepherd Text: page 59 of AT&T's initial brief,
and pages 22, 23, 24, 26, and 44 of AT&T's reply brief.

*5 Regarding the Scherer and Ross Text, we find that AT&T primarily referred to
this text inits reply brief to refute the testinony of Dr. Shepherd pertaining to
the concept of market power. [FN8] The appropriate nmeans of determ ning market
power for AT&T becane an issue in this case, with the Conpany and the Attorney
General presenting differing theories in each of their direct cases. |nstead of
presenting references to the Scherer and Ross Text on brief, the Conpany shoul d
have made use of cross-exam nation of Dr. Shepherd and its own rebuttal testinony
to rebut Dr. Shepherd's theories on market power. [FN9] Therefore, we find that it
was not proper for AT&T to cite to the Scherer and Ross Text on brief to present
facts on the issue of the disputed fact of the analysis of market power.

Accordi ngly, we renpove from consideration in this case and strike the follow ng
portions of AT&T's reply brief as they relate to the Scherer and Ross Text: pages
30 through 33, 42, 43, and 45.

In so ruling, we recognize that, in the proper circunstances, parties nmay rely on
extra-record "scholarly witings" for the purpose of identifying genera
principles, descriptions, or definitions. Neverthel ess, such extra-record
"scholarly witings" may not be used to present facts in dispute. The weight to be
accorded a reference to a "scholarly witing” will depend on the |evel of
acceptance of the witing as authoritative in the relevant field of expertise.
Also, it will be inportant that the material be available to the parties to the
case, and that the parties have fair notice of its use.

1. COVPANY'S PROPOSAL

In April 1991, AT&T filed a petition with the Departnment in which it requested an
alternative formof regulation. AT&T submtted the details of this plan in July
1991. In particular, the Conpany requested that a nunber of its services be
declared "sufficiently conpetitive" (and classified as "Category M services)

[ FN10] and that the Departnment adopt an alternative to ROR regulation for AT&T's
Basi ¢ message tel ecomuni cati ons service ("MIS", comonly known as intrastate |ong-
di stance service) [FNl11] and operator services [FN12] in Massachusetts (both to be
classified as "Category D' services). AT&T argues that the first task of this
proceeding "is to deternmine for which of AT&T' s services conpetition is sufficient
to warrant reliance on market forces to control price" (AT&T Initial Brief, p. 3).

Specifically, the Conpany has proposed a wei ghted-average price cap for Basic MIS
(See &8 VI, infra); continuation of statew de average pricing; continuation of
unrestricted resale of its services; adoption of a new procedure by which the
Department woul d nonitor the markets for tel ecomruni cati ons services in
Massachusetts; and continuation of existing procedures by which the Departnent
addresses consuner conplaints (AT&T Brief, pp. 5-6).
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1. REGULATORY STANDARDS FOR | NTEREXCHANGE COVMON CARRI ERS

The basic structure for the Department's regul ation of intrastate

t el ecommuni cati ons service within the Cormonwealth is provided by G L. c. 159.
Wthin this structure, the Departnent has broad general power over the provision of
t el ecomuni cations services. G L. c. 159, § 12. It is under this authority that

t he Departnent established the dom nant/nondoni nant structure for the regul ation of
I XCs in the provision of intrastate services, within which AT&T is regul ated as a
dom nant carrier. See generally, |IntraLATA Conpetition.

*6 An inportant elenent of the regulation of all intrastate tel ecomunications
services is the requirement that carriers file with the Departnment, in the form of
tariffs, all rates, charges, terns, and conditions relating to the provision of
service within Massachusetts. G L. c. 159, § 19; see also, 220 C MR 5.00.
Furthernore, changes in existing tariffs or the introduction of new services hy
tariff may take effect only upon not |ess than 30 days' notice, unless the
Department finds good cause for a shorter notice period. GL. c. 159, § 19; see
also, 220 C MR 1.04(1)(h).

Intrastate tel ecomruni cations carriers may charge only those rates that are just
and reasonable. G L. c. 159, § 17. Upon a carrier's filing a change in its tariff
or filing a newtariff, the Departnment has the authority to suspend the operation
of the proposed tariff for up to six nonths to allow for an investigation into the
justness and reasonabl eness of the rates and ternms. G L. c¢c. 159, § 20; G L. c. 25
§ 18. Also, on its own notion, the Department may investigate the rates,
regul ati ons, or practices of telecommunications carriers to determnm ne whether they
are unjust, unreasonable, or unduly discrimnatory. GL. c. 159, § 14. Each
carrier must also file an annual return with the Department providing basic
information on its intrastate operations. [FN13] G L. c. 159, § 32; GL. c. 166, §
11.

In addition to the regulatory structure established by these express statutory
provi si ons, the Department exercises general supervisory authority under G L. c.
159, § 12 to establish appropriate public policy for the provision of
t el ecomruni cati ons service in Massachusetts. In the m d-1980s, in recognition of
evol ving conpetition fromnew participants in tel ecomunicati ons markets, the
Depart ment devel oped a new regul atory framework, based on broad public policy
goal s. The purpose of establishing these goals was "to define a clear direction for
the tel ecommuni cations industry in the state and . . . [to] provide for the
conti nued devel opnent of the nost efficient and nodern tel ecommuni cati ons network
possi ble." IntraLATA Conpetition, pp. 18-19.

The three public policy goals adopted by the Department in |IntralLATA Conpetition
were econonic efficiency, fairness, and universal service. |d., pp. 19-24. As
defined by the Department in that Order, econonic efficiency neans that rates are
cost-based and reflect the cost to society of the resources consuned to produce the
carrier's service; fairness neans that no class of custoners should pay nore than
the cost to serve that class; and universal service nmeans that the rate structure
for tel ecomuni cati ons conpani es ensures rates that allow basic tel ecomunications
services to be obtained by the vast majority of the state's population. [FN14] 1d.
pp. 20, 22-24.

These public policy goals were established in the course of the Department's
exam nation of the devel opnent of conpetition and its effect in certain segnments of
t el ecomruni cati ons markets. The Departnment recognized the benefits inherent in a
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conpetitive marketpl ace that could encourage greater |evels of econom c efficiency
and fairness than does a regul ated nmonopoly environnent. Id., p. 26. We noted that
a conpetitive market would better pronote econonic efficiency by requiring, in the
long term that prices be based on marginal costs. Id., p. 25. Furthernore, we
noted that incentives will be created to mnimze those costs in order to maintain
and expand market share. 1d. Also, we found that fairness may be furthered through
conpetition because a conpetitive narketplace drives prices for services toward
their economc costs, thus helping to ensure that any service class is not paying
nore than the cost of providing service to that class. Id. In addition, conpetition
provi des a market environnment where the introduction and di ssem nation of
technol ogi cal innovation will be encouraged, and it promptes greater sensitivity to
speci fic custoner demands. |d. However, the Departnment recognized that a carrier's
ability to mani pul ate the market through the use of predatory pricing practices
woul d underm ne the goals of econom c efficiency, fairness, and universal service.
ld., p. 28.

*7 As a neans of addressing the conplexities of evolving nmarkets, the Departnent
established the present dom nant/nondom nant structure, for the regul ation of the
provi si on of teleconmunications services in Massachusetts. Id., pp. 57-65. The
Department has determned that, within this regulatory structure, AT&T, as a
dominant I XC, is required to provide full cost information for all services at the
time of a requested rate increase. 1d., p. 62. Full cost information neans a fully
al |l ocated enbedded cost of service study, increnental cost studies for al
services, and rate-of-return documentation. Id.; see also, AT&T Communi cations of
New Engl and, Inc., D.P.U. 85-137 (1985). The Departnent al so recogni zed that
changed market conditions may warrant a different degree of regulation. IntralLATA
Conpetition, p. 65.

The Department has continued to nonitor the changes in telecomrunications markets
and has allowed flexibility in instances where it found that conpetition would
adequately protect consuners' interests. One exanple is the Departnent's
i nvestigation of AT&T's proposed tariff provision for special pricing arrangenents.
AT&T - Special Pricing Arrangenents, D.P.U 90-24 (1991). In that proceeding, the
Depart ment consi dered whet her conpetitive bids could formthe basis for a | awful
rate, and if so, what criteria should apply to the Departnent's eval uation of any
custoner-specific pricing tariffs that may be filed by dom nant or nondoni nant
carriers as a result of conpetitive bids. The Departnment al so considered the
appropriate treatment of any revenue shortfalls that nmight occur as a result of a
custoner-specific pricing of services at rates bel ow those set forth in a Conpany's
standard tariff. 1d., p. 16.

In its decision in D.P.U 90-24, the Departnment found that custoner-specific
pricing tariffs could be I awful under clearly conpetitive circunstances. The
Department required that any custoner-specific tariffs filed by AT&T be supported,
inter alia, by marginal cost data. Id., pp. 20-21. Furthernore, the Departnent
found that, consistent with the past treatnment of conpetitive services, any revenue
shortfall from conpetitive services may not be allocated to the carrier's
nonconpetitive services. Id., p. 22. Finally, the Departnent established
requi renents for supporting docunentation by either nondom nant or domi nant
carriers that file customer-specific pricing tariffs with the Departnent. Id.

We now consi der AT&T's proposal for an alternative node of regulation to determ ne
whet her that proposal satisfies the statutory requirenments for the regul ati on of

t el ecomruni cati ons service in Massachusetts and is consistent with the Departnent's
t el ecomruni cati ons policy goals.
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I'V. STATEMENT OF | SSUES

AT&T' s proposal for an alternative node of regulation raises several inportant

i ssues, including the determination of the proper framework for neasuring the |eve
of conpetitiveness of a market. In Section V, we consider this question in the
context of AT&T's proposal for reclassifying many of its services as "sufficiently
conpetitive." In general, a finding that a service is "sufficiently conpetitive"
permts the Departnment to approve nmarket-based pricing of the service. W al so
consi der whether there are sufficient safeguards to protect against unfair pricing
practices that potentially could result from market-based pricing.

*8 In Section VI, we exam ne AT&T's proposal to renove ROR regul ation fromthose
services that are not sufficiently conpetitive and consider AT&T's proposal to

i npl emrent a wei ght ed-average price cap for Basic MIS. W eval uate AT&T's price cap
proposal in order to determ ne whether that pricing mechanismwould result in just
and reasonabl e rates.

In Section VII, we discuss the distinction between the "sufficiently conpetitive"
classification and the "Category M classification. In Section VIII, we consider
the use of reporting requirenments as a tool to evaluate the results of inplenenting
an alternative regulatory framework.

In Section I X, we analyze the inplications of this Oder for providers of
intrastate operator services. Section X sunmarizes the Departnent’'s findings in
this Order.

V. AT&T's PROPOSED CATEGORY M SERVI CES

A. I ntroduction

AT&T identifies certain services as Category M and proposes that the Departnent
deternmine these services to be "sufficiently conpetitive." Under AT&T's proposal,
neither the rates for Category M services nor for Category D services (See Sections
VI and VIl, infra) would be determnm nedthrough ROR regul ation. Category M i ncl udes
all of AT&T's services except operator services and Basic MIS. In IntralLATA
Conpetition, the Department nade provisions for certain services to be offered with
prices set by conpetitive markets. In that Order, the Departnent said:

[I]f an entire service class is determned to be fully conpetitive by the
Department, we may find that prices set by the market are fair and reasonable, and
we will regulate such service class in accordance with mnimum statutory
requi renents. Such a determ nation nmay be nade only upon a showi ng by NET that such
a service class is fully conpetitive.

I ntraLATA Conpetition, pp. 39-40.

For exanple, the Departnent has declared NET's Centrex and Intellidial services to
be sufficiently conpetitive. See NET, D.P.U. 85-275/276/277 (1985) (Centrex); and
NET, D.P.U. 88-18-A (1988) (Intellidial). In D.P.U 90- 133, the Departnent
di scussed the potential application to AT&T's services of this regulatory option,
stating:
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AT&T, in its present status as a dom nant carrier, may . . . request that certain
services be classified as sufficiently conmpetitive. If the Department grants such a
request, appropriate costs would be allocated, in the event of a general rate case,
to any services found to be sufficiently conpetitive. AT&T would not be pernmtted
to shift unrecovered costs to other service categories. Simlarly, any revenues
associated with the sufficiently conpetitive services in excess of the costs
assigned to the sufficiently conpetitive class would not be shifted to other
service categories. Therefore, for those services for which the Departnment has
rul ed that AT&T faces sufficient conpetition, AT&T under the present regul atory
framework and as a domi nant carrier, nmay file tariffs that receive the sane degree
of scrutiny as those filed by nondom nant carriers.

*9 D.P.U 90-133, pp. 32-33 (citations omtted).

B. Positions of the Parties

1. AT&T

AT&T asserts that it has presented the proper framework for considering the
conpetitiveness of the Category M services (AT&T Brief, p. 16). The first step of
the Conpany's framework is to define the relevant market in terns of both product
and geographic substitutability (Exh. AT&T-5, pp. 8-9). AT&T argues that the
rel evant product nmarket in this proceeding is conposed primarily of intrastate tol
services, including the intraLATA services provided by NET, and the rel evant
geographic market is the entire Commonwealth (id., pp. 9-10).

The second el enent of AT&T's franmework is to evaluate three fundanental factors

t hat denonstrate the |level of market conpetitiveness: (1) the supply elasticity of
other firms; (2) market share; and (3) market demand (id., p. 10). Based on this
approach, AT&T concludes that there is sufficient conpetition for virtually all of
AT&T's services in Massachusetts (id., pp. 34, 48). The Conpany asserts that the
Attorney Ceneral failed to provide any valid enpirical analysis in support of his
concl usions, and that the assertions made by the Attorney Ceneral are specul ative
and not supported by accepted econom c principles (AT&T Brief, pp. 58-59).

a. The Supply Elasticity of OQther Firns

According to AT&T, the supply elasticity of other firms represents the collective
ability, willingness, and propensity of conpeting firns and new entrants to expand
sales if the dominant firmraises prices in excess of marginal cost (often referred
to as supraconpetitive pricing) (id., pp. 19- 20). AT&T clained that there is high
elasticity of supply anpng its conpetitors (Exh. AT&T-5, p. 21). One of the
Conpany's witnesses testified that the growi ng nunber of |IXCs certified in
Massachusetts and the growth in the volune of traffic carried by AT&T' s conpetitors
is evidence that the regulatory and economic barriers to entry and expansion in
this market are low (id., pp. 21-22). The Conpany argues that a | arge market share
is not correlated with market power if there is also a high elasticity of supply
(i.e., if there are actual or potential conpetitors who can supply service in
response to a carrier's price changes) (AT&T Brief, p. 21).
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b. Market Share

AT&T maintains that market share data nmust be anal yzed with "extreme caution”

(id., p. 20). AT&T identified three reasons that neasurenents of market share may
not accurately predict market power: (1) the unit of neasurenment (e.g., mnutes of
use or capacity) nmay have an inpact on the conclusions of the analysis; (2) current
mar ket share may reflect prior regulatory policies, not market power; and (3)

mar ket share statistics at any point intine are less informative than market share
trends over tine (id., pp. 20-21).

The Conpany argues that the proper unit of nmarket share for neasuring nmarket power
for | ong-distance tel ecomuni cations services is capacity (id., p. 27). [FN15] The
Conmpany asserts that it currently has |l ess than 50 percent of the fiber-optic
capacity in this country (id., citing Exh. AT&T-5, pp. 25- 26).

*10 The Conpany contends that mnutes of use data are m sl eading as an indicator
of AT&T's market power because the Conpany's relatively high share of m nutes of
use is due to past regulatory policies (Exh. AT&T-5, p. 26). Moreover, AT&T states
that the trend for mnutes of use indicates a decline in AT&T' s market share during
the period from 1987 to 1990 (AT&T Brief, pp. 28- 29).

AT&T argues that in order to analyze the conpetitiveness of specialized business
services, including all "800" services except Classic 800, the conpetitive presence
of NET nust be considered because a large portion of the traffic billed by AT&T for
these services is intralLATA (id., p. 30). The Conpany argues that the subscribers
to Classic 800 service, which AT&T offers only as an "add-on" to NET's intralLATA
800 service, are served primarily by NET and have only incidental interLATA usage
(id., p. 31). AT&T argues further that the current |ack of 800 number portability
for Classic 800 custoners does not give AT&T a significant conpetitive advantage,
because NET has indicated to the FCC that it will offer 800 nunber portability
starting in March 1993 (id., pp. 32-33). [FN16]

The Conpany di sputes the nmerit of Sprint's proposal to include Classic 800 in
Category D until 800 nunber portability is available. AT&T notes that Sprint's own
Wi t ness acknow edged that it would be "fool hardy" for AT&T to attenpt to take
advantage of its existing custonmer base through supraconpetitive pricing during the
brief interimperiod before NET's 800 nunmber database is in place (AT&T Reply
Brief, pp. 10-11, citing Tr. 3, p.64).

AT&T asserts that the market for private line services is conpetitive between and
anong | XCs and | ocal exchange carriers without regard to LATA or state boundari es,
and that when NET is included in the analysis, AT&T's share of the private line
market is relatively small (AT&T Brief, pp. 33-34).

Wth regard to Vol une MIS, AT&T argues that the relevant market is the interLATA
mar ket , because the Conpany does not actively conpete for intralLATA MIS busi ness.
[FN17] As evidence of "intense conpetition" for MIS service, AT&T indicates that an
average of eight |1 XCs offer service in the exchanges that have been converted to
equal access. AT&T al so argues that nonquantitative data, such as the nunber of
pronmoti ons and advertisements of AT&T's conpetitors, denpnstrate that Volume MIS is
a highly conpetitive service (id., p. 35).

AT&T asserts that Sprint's proposal to include all residential MIS service in
Category D should be rejected because Sprint did not present any evidence or
anal ysis supporting the need for additional regulation to ensure fair prices for
hi gh-vol une residential MS users (AT&T Reply Brief, p. 13). AT&T notes that it
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of fers MIS service to business and residential customers under the sane rate
schedul e. AT&T argues that, consequently, even if it did have nmarket power over
Vol ume MIS provided to residential customers, it could not raise Volume MIS rates
excessi vel y because hi gh-usage busi ness custoners would react adversely (id.).

c. Market Demand

*11 The last factor AT&T identified to denmonstrate the |evel of nmarket
conpetitiveness is market demand. The Conpany described three market denmand
characteristics: (1) market growh; (2) the distribution of demand; and (3) the
wi | i ngness of consumers to switch firms (Exh. AT&T-5, pp. 16-17). AT&T asserts
that there has been substantial year-to-year growth in the tel ecommunications
markets in Massachusetts, that the demand is highly skewed to relatively few high-
usage custoners, and that customers have switched carriers frequently (AT&T Bri ef,
pp. 39-40, citing Exh. AT&T-5, pp. 31-34; RR-MCI-3).

2. Attorney Cenera

The Attorney Ceneral asserts that the Massachusetts interLATA market is not
conpetitive (Attorney General Brief, p. 7). The Attorney Ceneral defends the
credentials of his wi tness against AT&T's assertions, arguing that he is an
"em nent, mainstreanm’ economist. The Attorney General argues that the testinony he
sponsored was directed to the basic concepts and types of infornmation that are
rel evant to the Massachusetts interLATA narket as a whole (Attorney Ceneral Reply
Brief, pp. 2-3). In response to a criticismnade by AT&T, he asserts that it was
not essential to the testinmony of his witness that the wi tness have detail ed,
first-hand knowl edge of AT&T's Massachusetts nmarket, since he was able to rely on
factual information provided in AT&T's direct case (id., p. 3).

The Attorney General defines the relevant market in this case as the Massachusetts
i nter LATA market (Attorney General Brief, p. 8 n.4). He contends that effective
conpetition normally cannot exist unless the leading firm s market share is wel
bel ow 50 percent (with revenues being the best nmeasure for market share), and that
firmis challenged by a sufficient nunber of approxi mately conparable conpetitors
(Exh. AG 11, pp. 36-37; Exh. AG 13).

The Attorney General asserts that it is inappropriate to consider NET' s dom nance
in the intraLATA market as a basis for concluding that nost of AT&T's services are
sufficiently conpetitive (Attorney General Brief, p. 17). The Attorney Cenera
contends that AT&T shoul d have raised the issue of NET's dom nance within the
context of D.P.U. 90-133, but that in this case NET's dom nance is not relevant to
the issue of "effective conpetition" for AT&T's services (id., pp. 17-18). He
argues further that the Departnent should not find any of AT&T' s predom nantly
i ntraLATA services to be sufficiently conpetitive, because that finding could be
interpreted as suggesting that NET's provision of sinmlar services should al so be
free of price regulation (id., p. 18).

He recommends that the Departnment exercise caution when | ooking at individua
services in isolation, because a carrier nmay cross-subsidize its conpetitive
services with those services over which it has market power (id., p. 18, citing
Exh. DPU-41). The Attorney General argues against any relaxation in the regulation
of AT&T that might subject residential customers to exploitative pricing (id., p.
13, citing Exh. AG 11, p. 38).
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*12 The Attorney Ceneral identifies four factors for analyzi ng whet her the market
is sufficiently conpetitive: (1) the leading firm s market share; (2) the presence
of nunmerous conparable conpetitors; (3) the ease of entry into the market; and (4)
the leading firms degree of profitability (See Sections a through d, follow ng)
(id., p. 8, citing Exh. AG 11, p. 38).

a. The Leading Firms Market Share

The Attorney General argues that the nobst general, unbiased neasure of a carrier's
mar ket share is its percentage of total revenues. He mmintains the record shows
that AT&T's total intrastate revenues for 1990 were far |arger than the combi ned
revenues of all of its conpetitors (id., p. 9, citing Exh. AT&T-24). The Attorney
General further argues that AT&T's market share neasured in mnutes of use and
presubscri bed |ines supports the sanme conclusion (id., citing Exh. Sprint-3, p. 14
and D.P. U 90-133, p. 38).

The Attorney General asserts that the Departnment's reliance in D.P.U 90-133 on
(1) revenues as the nobst appropriate unit of neasurenment for market shares and (2)
properly neasured market share as the primary indicator of market power is
consistent with his positions, not those of AT&T (Attorney General Reply Brief, pp
6-7). The Attorney General also criticizes AT&T s enphasis on market share trends,
argui ng that such trends are relevant only if they represent a |long-term pattern
(id., p. 10). He argues that trends toward increasi ng market shares for AT&T' s
conpetitors may cease or reverse if AT&T's proposal is granted (id.).

b. The Presence of Nunerous Conparabl e Conpetitors

The Attorney General presented testinony that effective conpetition would require
the presence of at least five conparably sized firns conpeting vigorously with AT&T
(Exh. AG 11, p. 38). According to the Attorney General, this situation does not
exi st yet in Massachusetts, as AT&T has only two sizable conpetitors, M and
Sprint, and they are not vigorous enough to challenge AT&T (Attorney General Brief,
p. 10, citing Exh. AT&T-24). The Attorney General characterizes the market as a
three-firmoligopoly dom nated by AT&T (Exh. AG 11, p. 4). The Attorney Genera
asserts that the record in this case reaffirns the Departnent's conclusion in
D. P.U. 90-133 about the market shares of the interLATA carriers other than AT&T,
MCl, and Sprint (Attorney Ceneral Brief, p. 10, citing Exh. AT&T-24). [FN18]

c. Entry Conditions

The Attorney General asserts that there is a significant distinction between the

| egal ability to enter a market and entry as a neani ngful economic force in the

mar ket (id., p. 11, citing Exh. AT&T-24). He contends that other carriers who have
entered the market in Massachusetts are not sufficiently conmparable to AT&T, by any
nmeasure, to be able to conpete effectively (Exh. AG 11, p. 13). According to the
Attorney Ceneral, entry itself is not a neaningful nmeasure of conpetition in a
market if the firnms that enter the market are unable to match the resources of a
domi nant firm which is able to use selective pricing to gain the best custoners
(Attorney Ceneral Brief, p. 11, citing Exh. AG 11, p. 13).
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d. The Leading Firm s Degree of Profitability

*13 The Attorney General argues that AT&T has been extrenely profitable, with a
return on investnent in excess of 30 percent (id., citing Exh. AG 11, exh. 2). The
Attorney Ceneral maintains that it is reasonable to infer that very high accounting
profits reflect high economic profits, and that the ability to earn such high
profits is evidence of AT&T's dom nance (Exh. AG 11, p. 12).

3. Sprint

We note that the testinony of Sprint's witness is not wholly consistent with the
argunents in Sprint's briefs. Sprint's witness testified that Sprint is not opposed
to alternative regulation for AT&T with respect to business services, but that
Sprint is opposed to the inclusion of any residential services and Cl assic 800
service in Category M (Exh. Sprint-3, pp. 8-9 and 15; Tr. 3, pp. 91-92). However,
inits briefs, Sprint argues for denial of AT&T's request for alternative
regul ati on and reconmends that all of AT&T's MIS services, including Volume MIS, be
renoved from Category M (Sprint Brief, p. 2; Sprint Reply Brief, p. 5).

Sprint argues that any change in the formof regulation for AT&T nust be anal yzed
in terms of the precedent set forth in IntralLATA Conpetition and D.P.U. 90-133
(Sprint Brief, p. 1). Sprint asserts that AT&T's testinmony in this proceedi ng would
have the Departnent ignore the aforenentioned Orders in arriving at a decision in
this proceeding, especially in terns of the unit of neasurenent for market shares,
the inmportance of "fringe firnms" in the market, and the correlation of market share
and mar ket dom nance (id., pp. 6-12).

Sprint argues that no residential services should be included in Category M
Sprint maintains that this position is supported by a recent FCC deci sion
concluding, inter alia, that the residential market is not yet fully conpetitive
(Exh. Sprint-3, p. 8). Sprint contends that if AT&T is permitted pricing
flexibility for residential Volunme MIS service and busi ness services, AT&T can
match its conpetitors' prices for business services while protecting its dom nance
of the residential Volume MIS nmarket (id., p. 7). Sprint asserts that AT&T has not
met its burden of proving that its proposed flexibility in pricing residentia
services is in the public interest (Sprint Reply Brief, p. 4).

Sprint argues that Cl assic 800 service should not be included in Category M
because, although 800 nunber portability is expected to be inplenented in 1993, it
is not yet areality, and therefore it would be premature to grant AT&T the
proposed | evel of flexibility (Sprint Brief, pp. 14-15).

C. Anal ysis and Findi ngs

AT&T has requested that many of its services be classified as sufficiently
conpetitive. In order to evaluate AT&T's proposal, it is necessary to define the
rel evant market for AT&T's offering of these services. Because the usage for many
of AT&T's intrastate services in Massachusetts is predonminantly intraLATA, we find
that the relevant narket includes the market for all intrastate services, including
the intraLATA toll services offered by NET (Exh. AT&T-3, pp. 9-10).
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*14 AT&T and the Attorney General present different interpretations of what
constitutes a conpetitive marketplace. The Attorney General stresses the inportance
of static anal yses, including output-based neasures of market share (revenues and
m nutes of use) as determ nants of market power. [FNL19] He mmintains that effective
conpetition normally cannot exist unless the leading firmis market share is wel
bel ow 50 percent and that firmis challenged by a sufficient number of
approxi mately conparabl e conpetitors. AT&T enphasi zes the inportance of dynamc
mar ket conditions (supply elasticity and market demand trends), as well as properly
measured market share, in an analysis of market power in the rel evant markets.

The Attorney General's analysis corresponds nore closely with the Department's
statements in D.P.U 90-133 as to the correlation of market share and nmarket power
and the proper unit of neasurenent for market share. However, as di scussed bel ow,
we find that AT&T's econom c anal ysis regardi ng narket power is nore relevant in
the existing tel ecommuni cati ons market pl ace.

A hi gh output-based market share reflects significant narket power only when the
supply elasticity of other firnms is relatively Iow. Therefore, a conprehensive
anal ysis of AT&T's market power nust consider the market's dynamic conditions. The
evi dence presented in this case strongly suggests that the supply elasticity and
demand characteristics of the relevant market are such that should AT&T increase
prices to levels significantly in excess of marginal cost, Category M custoners
will have the incentive and ability to purchase tel econmunications services from
carriers other than AT&T, and AT&T's conpetitors (current and potential) will be
able to neet this added custoner demand by expanding their service availability.

The evidence indicates that Category Mcustoners are willing and able to "price-
shop" among carriers in Massachusetts. AT&T's share of the total market, although
still large as measured by m nutes of use, has declined significantly in recent

years (Exh. AT&T-3, p. 8). Furthernore, demand for many Category M services is

hi ghly skewed to a few hi gh-usage custoners (Exh. AT&T-5, pp. 32- 33). W also note
that all Massachusetts exchanges now have equal access, which gives all custoners
the ability to receive direct access to | XCs who choose to serve those exchanges.

The evidence also indicates that the elasticity of supply of AT&T's conpetitors is
relatively high. By aggressively pursuing AT&T' s custoners, MCl and Sprint have
denmonstrated the ability and willingness to expand their output (Exh. AT&T-3, exh.
6). Ease of entry in the market is illustrated by the fact that there are now over
40 | XCs certifiedby the Departnent to offer service. There are few barriers to
entry and expansion in any segnent of the market in which these | XCs choose to
conpete. While many of these firns are resellers, rather than facilities-based
carriers such as MCI and Sprint, resellers are able to apply sonme degree of
conpetitive pressure to AT&T with val ue-added services and a focus on market niches
(Exh. AT&T-5, pp. 30-31). [FN20]

*15 Capacity is a valuable neasurenment of AT&T's ability to exert narket power
over the price of its services because capacity nmeasures AT&T's prospective ability
to control supply in the market. Although the record does not contain a specific
measur enent of the capacity of firnms in Massachusetts, AT&T's conpetitors have the
capacity to serve enough of AT&T's custoners to make it economically irrational for
AT&T to engage in supraconpetitive pricing (Exh. AT&T-3, p. 17 and exhs. 6-7; Exh.
AT&T-5, pp. 23-24; Tr. 3, pp. 51-53). \When the supply elasticity of other firns is
rel atively high, output-based market shares do not fully reflect an individua
firm s prospective ability to exert market power. Furthernore, AT&T' s output-based
mar ket share for various services is at least partially a vestige of AT&T's fornmer
status as a nonopoly provider of teleconmunications services.
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Based on the preceding analysis, we find that sufficient narket forces are in

pl ace to ensure that rates charged by AT&T for its proposed Category M services are
just and reasonable. [FN21] If, however, there is evidence of anticonpetitive
behavi or by AT&T, including predatory pricing practices, the Departnent continues
to have jurisdiction to investigate such practices.

W also find it appropriate to allow AT&T to include Classic 800 in Category M
even t hough 800 nunber portability is not yet operational. Cl assic 800 service
represents a small and declining portion of the market for 800 services. W al so
note that AT&T requested, and the Departnent approved, rate reductions for Classic
800 service in Novenber 1990, June 1991, and March 1992. Moreover, 800 numnber
portability, while not yet a reality, is expected to be in place in March 1993,
approxi mately nine nonths fromnow W note, however, that any significant delay in
the introduction of NET's 800 nunber database may require us to revisit this
deci si on.

W do not agree with Sprint that all residential MIS service should be included in
Category D, rather than partially in Category M The evidence indicates that Vol une
MIS service is nore profitable than Basic MIS and that conpetition for Volunme MIS
custoners, both residential and business, is vigorous. W note that AT&T does not
charge different rates to business and residential MIS custoners. [FN22] Therefore,
we are persuaded by AT&T's argunent that even if it had sone market power with
respect to residential Volunme MIS custoners, it could not raise Volume MIS rates
excessively without an adverse reaction from Vol une MIS busi ness custoners.

Accordi ngly, Volunme MIS, MEGACOM WATS, MEGACOM 800, 800 Readyline, Software

Defi ned Network, One Line WATS, C assic 800, 800 Plan E, 800 Plan K, Distributed
Net wor k Servi ce, FTS 2000, Accunet Spectrum of Digital Services, Accunet T1.5,
optional calling plans, teleconferencing services, and new services [FN23] are
hereby reclassified as sufficiently conpetitive services. AT&T may file tariffs for
t hese services in accordance with mni num statutory requirenments. IntraLATA
Conpetition, pp. 39-40, 63-64; D.P.U 90-133, p. 33.

VI . WEI GHTED- AVERAGE PRI CE CAP PROPOSAL

A. I ntroduction

*16 As determ ned above, the Departnent has classified the majority of AT&T' s
services as sufficiently conpetitive. Thus, these services are subject to reduced
regul atory scrutiny. [FN24] We now turn to the issue of establishing the
appropriate level of regulation for Basic MIS, a service proposed for inclusion in
"Category D." AT&T proposes that Basic MIS, which is now subject to ROR regul ation,
i nstead be subject to a weighted-average price cap

AT&T proposed that a wei ghted-average price cap replace ROR regul ation for Basic
MIS service. The wei ghted-average price cap would be calcul ated as foll ows:

Under AT&T's proposal, "price changes"” include all changes in AT&T's MIS rates

i mpl enented since 1990 and, on a going-forward basis, all of AT&T' s price
reductions that result froma decrease in the access charges that AT&T pays to NET.
[ FN25] Therefore, AT&T considers its rate reductions of May 1991 (-4.64 percent)
and March 1992 (-4.72 percent) to be price changes (RR-DPU-8). Including these
changes in the calculation results in a wei ghted-average price cap of $0.176 per
mnute; i.e., under AT&T's proposal, it would have flexibility to adjust its rates
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for lowvolune MIS as | ong as the average revenue per m nute would not exceed
$0. 176 per mnute (id.).

AT&T proposes to adjust the price cap to pass through any decrease in access
charges that may occur as a result of NET's annual rate restructuring filings.

[ FN26] An access charge reduction also would be represented in the above fornula as
a negative percentage price change. AT&T notes that access charges are the
Conpany's single | argest cost associated with the provision of MIS service (Exh.
AT&T-3, p. 27).

According to the Conpany's proposal, its weighted-average price cap nmechani sm
woul d be in effect at least until January 1, 1994. AT&T indicated that at that
time, it may request an extension of the weighted-average price cap, or a further
nmodi fication of its regulatory framework, such as a reclassification of Basic MIS
as a Category Mservice (See Tr. 1, pp. 62-63).

B. Positions of the Parties

1. AT&T

AT&T contends that its wei ghted-average price cap proposal for Basic MIS service
is designed to obviate concerns that AT&T nmi ght take advantage of whatever denmand
inertia exists for | owusage custoners (AT&T Brief, p. 50). In order to elimnate
any concern that it my attenpt to take advantage of custoners in geographic areas
where there is | ess conpetition, AT&T al so proposes to continue statew de average
pricing (id.). AT&T points out that, even though the Conpany woul d have pricing
freedomw thin the wei ghted-average price cap, each service in Category D would
have to be priced to recover its increnental cost (id., pp. 47-48).

An AT&T witness testified that the targeted price cap nechanismis vastly superior
to retention of ROR regulation for those individual services that remain price-
regul ated by the Departnent, because the wei ghted-average price cap is a "far |ess
onerous and economically distortionary" method of price regul ation (Exh. AT&T-5,
pp. 48-49).

*17 AT&T argues that the application of ROR regulation to its intrastate
operations in Massachusetts is no | onger appropriate. As described by the Conpany,
AT&T "provides international, interstate and intrastate tel ecomunications services
using a comon network and comon physical and human resources” (AT&T Brief, p. 7).
The Conpany contends that the cost allocations required for ROR regul ation of and
pricing of AT&T's intrastate services represent an "econom cally inpossible"
exercise (id.).

2. Attorney Cenera

The Attorney CGeneral advocates that the Department "not relax regul ation [of AT&T]
until the Massachusetts market is fully conpetitive, which is still several years
away" (Attorney Ceneral Brief, p. 13, citing Exh. AG 11). According to the Attorney
General, changing the current regulatory requirenents at this tinme is likely to
lead to exploitative pricing by AT&T for residential services. He argues that "[i]f
the Departnent wants to achieve a conpetitive market . . ., it should continue
[ROR] regulation for all AT&T services . " (Attorney GCeneral Brief, p. 14).
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The Attorney General clains that although the formof the Conpany's petition in
this case is not identical to the one filed in D.P.U 90-133, there are few
differences in the policy questions raised in the two cases (id., p. 3). The
Attorney General contends that the issues raised by AT&T's request in D.P.U 90-133
to be reclassified as nondom nant are virtually the sanme ones that pertain to an
exam nation of the propriety of a new formof regulation for the Conpany (id.).

The Attorney General argues that the Departnent should reject AT&T's proposed
wei ght ed-average price cap (id., p. 15). He asserts that since tel ecomrunications
is a declining-cost industry and the proposed price cap is fixed based on 1990
data, over tinme a gap will open up between price and cost (id., citing Tr. 4, pp
136, 253-254). The Attorney Ceneral opposes AT&T's proposal to split residence
servi ces between hi gh-vol une and | ow vol une users because, he contends, the record
does not support a finding that residential service has two distinct categories
(id., citing Tr. 4, p. 238).

The Attorney General asserts that the weighted-average price cap would not provide
significant protection for all Basic MIS users. He mmintains that the wei ghted-
average price cap would not prevent AT&T fromraising rates to several tinmes their
current levels in the | ower-volunme mleage bands and rate periods, while reducing
rates substantially in the higher-volune m|eage bands and rate periods, thus
undercutting conpetition (Attorney Ceneral Brief, pp. 16-17, citing Exh. DPU 42;

RR- AG 2) .

3. M

MCI considers AT&T's attack on ROR regulation to be entirely too broad (MCl Reply
Brief, p. 2, n.2). Nonetheless, Ml states that it is not opposed to the lifting of
ROR regul ation fromthe services in question in this docket because "AT&T, while
still the dom nant interexchange carrier in Massachusetts, is not the supplier of
bottl eneck nonopoly services or functions" (id., p. 2).

4. Sprint

*18 Sprint argues that while the formof regulatory relief is different, the
argunments made in support of AT&T's requested relief in this proceeding are the
sane as those made in D.P.U. 90-133 (Sprint Brief, p. 6). Sprint asserts, however,
that it is not opposed to limted relaxation of ROR regulation for AT&T' s
conpetitive services (id., p. 13).

5. NELF

NELF argues that AT&T has denonstrated the sufficiency of its proposal to replace
ROR with a weighted price cap for protecting "consuners and conpetitors in as-yet
nonconpetitive submarkets" (NELF Reply Brief, p. 2). According to NELF, the costs
for tel ecommunications are a |large and increasing portion of the operational costs
of many businesses. It nmaintains that a policy decision that enabl es conpanies |ike
AT&T to reduce the costs of telecomrunications services will directly benefit many
Massachusetts busi nesses (id.).
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C. Anal ysis and Findings

1. Introduction

In general, regulation serves as a surrogate for market forces in nmarkets not
characterized by effective conpetition. In markets served by a nonopoly provider of
utility service, that provider traditionally has been regul ated by rate base, ROR
regul ation. As first articulated by the Departnment in |IntralLATA Conpetition, the
exi stence of a "high degree" of conpetition obviates the need for such regul ation
I ntraLATA Conpetition, p. 18. One of the Department's goals in establishing a
regul atory framework for the tel ecommunications industry is to ensure that the
framework is "flexible enough to react to changes in the tel ecommuni cations
mar ket pl ace" in the future. Id., pp. 18- 19.

The tel ecommuni cati ons market pl ace has undergone substantial changes, which have
dramatically altered the industry and have increased significantly the
conpetitiveness of certain market segments. Based on the record in this case, the
Department finds it appropriate to replace ROR regulation with the alternative form
of regulation for AT&T described herein

Because this docket addresses a petition filed by AT&T, a dom nant interexchange
carrier, [FN27] the findings herein apply only to the application of ROR regul ation
to AT&T. We are nmking this decision on a petition presented by AT&T, based on
evi dence presented by AT&T and other parties to this case. Accordingly, this
proceeding is relevant to AT&T only, and thus creates no controlling precedent for
the Departnent's regul ation of NET. [FN28]

Furthernore, the Departnment finds that the relief requested by AT&T in this case
is easily distinguishable fromthe Conmpany's request in D.P.U 90-133. In the

previ ous case, AT&T petitioned the Departnment to be reclassified as a nondomn nant
carrier, but did not request the approval of a different node of regulation. In the
Order in D.P.U 90-133, the Departnent rejected AT&T' s request for nondoni nant
status and noted that "consideration of alternative forns for regulating AT&T .

is beyond the scope of this proceeding." D.P.U 90-133, p. 33, n.8. The scope of
the current docket clearly enconpasses an exanination of an alternative form of
regul ati on for AT&T.

2. Price Cap Mechani sm

*19 In Section V, supra, we concluded that market-based pricing will result in
just and reasonable rates for the npjority of AT&T' s tel econmunications services.
In this section, we set forth the appropriate regul atory safeguards for AT&T' s
remai ni ng services, i.e., those in Category D, which are Basic MIS and operator
servi ces.

While the level of conpetition for Basic MISis |ess than for the services now
classified as Category M if AT&T's Basic MIS custonmers are not satisfied with
either the price or quality of AT&T's service, they typically can select from anopng
many ot her interexchange carriers. [FN29] Furthernore, the Basic MIS rates that
will be in effect as a result of today's Order will continue to reflect statew de-
average pricing, and thus AT&T will not treat |ow volunme custoners differently
based on where they reside. Under AT&T's proposal, the weighted average price cap
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of $0.176 per minute represents the maxi mum average rate that AT&T could charge
until January 1, 1994.

Cost - based regulation is certainly warranted when custoners lack a realistic
opportunity to switch service providers. If AT&T has market power over Basic MIS
custoners, it arises fromsone |evel of demand inertia, not bottleneck control of
the market. The Departnent has previously stated, "it is appropriate that, as
conpetitive forces begin to take hold in a market, the Departnent should begin to
reduce the degree of regulation in that narket, so that the benefits of conpetition
may be enjoyed by the public." IntralLATA Conpetition, p. 55.

The proposed wei ght ed-average price cap is an appropriate neans for regulating a
mar ket that is not subject to the natural nonopoly conditions that ROR regul ation
was designed to address. Also, it is unlikely that even the nost conprehensive
cost-of-service study could accurately allocate costs for the Massachusetts portion
of AT&T's integrated international network

We find that, with the directives described, infra, AT&T's price cap nechani sm
contains sufficient regulatory safeguards to augnent the market forces in place and
result in just and reasonable rates for its Basic MIS custoners. Under this new
regul atory schene, AT&T may not propose to raise the wei ghted-average price for
Basi c MIS above $0.176 per mnute, until, at the earliest, January 1, 1994. W
further direct that any proposed rate changes to be inplenented under the approved
wei ght ed- average price cap be acconpani ed by docunentati on denonstrating that the
Conpany's average revenue per nmnute for Basic MIS service will not exceed the
wei ght ed- average price cap

Al t hough tel ecomruni cations is a declining-cost industry, the |argest single cost
to AT&T consists of the access charges it nmust pay to NET (Exh. AT&T-3, p. 27). In
order to ensure that users of Category D services benefit fromany future
reductions in these charges, we direct AT&T to pass through in a tinmely manner in
its rates for Basic MIS and operator-handl ed services any access charge reductions.
The effect of our approval of AT&T's proposed price cap nechani sm and proposal to
classify certain services as Category D services is that the wei ghted-average rates
for these services will not increase, and indeed, are likely to decrease during the
next coupl e of years.

*20 In response to the Attorney General's concerns regarding cross- subsidization
Wi thin Basic MIS service, we note first that there is no evidence indicating that
there is a difference in the |level of conpetitiveness anong nil eage bands or anpbng
rate periods. Second, for Basic MIS, or for any other service, AT&T is not
permtted to charge rates that do not cover narginal cost. See |IntralLATA
Conpetition, p. 33; D.P.U 85-137, p. 137 (1985).

VI1. COST ALLOCATI ON AND SUFFI Cl ENTLY COMPETI Tl VE SERVI CES

We have determined in Section V, supra, that AT&T' s proposed Category M services
are sufficiently competitive. The only services offered by a dom nant carrier that
the Department has previously deternmined to be sufficiently conpetitive are certain
of those offered by NET, a carrier that is subject to ROR regulation. D. P.U. 84-82
(1984) (Centrex); D.P.U. 85-275/276/277 (1985) (Centrex); D.P.U 88-18-A (1988)
(Intellidial). Inits Oders regarding these services, the Departnent indicated
that, in a general rate case, the costs of the sufficiently conpetitive services
nmust be all ocated seperately to prevent the cross-subsidization of a carrier's
conpetitive services by its nonopoly services. D. P.U. 85-275/276/277, p. 4.
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In D.P.U 90-133, the Departnent indicated that AT&T could seek to have certain of
its services classified as sufficiently conpetitive (See Section V.A, supra).
D.P.U. 90-133, pp. 32-33. However, under the alternative form of regulation that

will apply as a result of this Order, AT&T will not be submtting cost of service
studies to the Departnent, and, therefore, the cost allocation process for
sufficiently conpetitive services that is described for NET, supra, will not occur

I nstead, the conmbination of a price cap for Basic MIS, the flowthrough of access
charge reductions to Category D services, and conpetitive market pressures for
Category M services will discourage the type of cross-subsidies that the cost

al l ocation process is intended to prevent.

Because we are elimnating ROR regul ation for AT&T (See Section VI.C, supra), we
consider it useful to adopt new nonenclature to reflect the regulatory distinction
between "sufficiently conpetitive" services and AT&T' s Category M services.
"Sufficiently conpetitive" will continue to be the Departnment's classification for
services offered by ROR-regul ated tel ecommuni cations carriers for which prices set
by the market are fair and reasonable. Category Mw Il be a new classification,
simlar to the sufficiently conpetitive category, that will apply to AT&T' s
services for which the Departnent deternines that prices set by the market will be
fair and reasonable. The Departnent will not explicitly review the allocation of
AT&T' s costs between its Category Mand its Category D services. [FN30]

VII1. AT&T'S PROPOSALS REGARDI NG TARI FF FI LI NGS AND REPORTI NG REQUI REMENTS

A Tariff Filings

As stated in Section Ill, supra, tariff filings submitted by tel ecomrunications
conmon carriers take effect on no | ess than 30 days' notice, unless the Departnent
determ nes that good cause is shown for an earlier effective date. G L. c. 159, §
19. [ FN31]

*21 AT&T requests that the Departnent allow rate reductions filed by an | XC, or
rate reductions coupled with a rate restructuring, to becone effective on | ess than
30 days' notice (Exh. AT&T-2, pp. 23-24). AT&T also requests that a shorter notice
period be applied to new service offerings (id., p. 24). Wile the Conpany did not
propose a specific notice period, one of its wi tnesses spoke favorably of a
provision in New York State, which allows rate reductions to becone effective on
one day's notice (Tr. 1, pp. 84-85).

According to AT&T, a shortened notice period would result in the earlier
availability to custonmers of |lower prices and new services (Exh. AT&T-2, p. 24).
The Conpany stated that Massachusetts tends to be at the "tail end" of AT&T's
service inplementation program because other states have shorter notice periods
(id.). AT&T prefers a shorter notice period, because it would provide sone
assurance that competitors would not have tinme to upstage the Conpany by responding
to an offering by AT&T before the tariff effective date (id.). The Conpany
contended that a shorter notice period would encourage all I XCs to introduce
i nnovations in Massachusetts nore quickly (id.).

No other party directly addressed this issue.

VWhen a tariff is filed, it undergoes adm nistrative processing and review by the
Department. The tariff review process involves a determination that the filing is
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conpl ete, accurate, understandable, internally consistent, consistent with the
applicable statutes and regul ations, and in accord with the Departnent's stated
policy goals. This review process is necessary for the Department to fulfill its
statutory obligation to determine that the tariff provisions are just, reasonable,
and not unduly discrimnatory. Based on the volune of tariff filings made with the
Departnment, this review process, as a general rule, cannot reasonably take pl ace
within a period shorter than 30 days.

The Departnent has a critical interest in the exploration and inplenentation of
technol ogi cal innovation in the tel ecommunications market. |nnovation can result in
the introduction of services that nmeet consumers' inmedi ate needs and also in
ef ficient and economic applications that are yet not imagi ned. Also, the Departnent
| ooks favorably on reductions in rates. The Departnment's tariff review process
reflects its regard for both technol ogical innovation and rate reductions: the
Department makes every reasonable effort to allow tariffs that reflect innovation
or rate reductions to becone effective as soon as is legitimtely possible.
Therefore, we find that our present tariff review process does not unnecessarily
restrict the introduction of technol ogical innovation or the inplenmentation of rate
reductions within our statutory nmandate.

Any benefits that would accrue from shortening the notice period are outwei ghed by
t he undue administrative burden that would result fromhaving to performtariff
review for all IXCs' filings in a significantly reduced period of tinme. For this
reason, we do not consider it appropriate to change the 30- day notice period.

[ FN32] However, carriers may petition for a reduced notice period, and the
Department will continue to exercise its discretion in evaluating any request to
allow a tariff to go into effect in less than 30 days upon a showi ng of good cause.
[ FN33]

B. Reporting Requirenments

*22 In its Order in IntralLATA Conpetition, the Departnment established a reporting
requi renent as part of its regulatory framework for the tel ecommunications

i ndustry. Therefore, in addition to filing an annual return with the Departnent, a
tel ecomruni cations carrier nust file quarterly information on both interLATA and

i ntraLATA operations, "including nunmber of customers, revenues, revenue

di stribution anmong services offered, nunber of customers per service, demand or
mar ket penetration forecasts for the next three-nonth period, and investnent and
cost data" for that quarter. IntraLATA Conpetition, p. 84. This reporting

requi rement assists the Departnment in the nonitoring of the devel opnent of
conpetition in the state's tel ecomuni cati ons narkets.

AT&T proposes that the Departnent institute a requirenent for an annua
"Conpetitive Data Report" (Exh. AT&T-2, pp. 30-32). Under AT&T's proposal, the
Conpetitive Data Report would be filed by each | XC and NET and woul d contain the
following information, displayed on a quarterly basis:

For MIS (NET would not file this data)

Total lines served as primary carrier Billed mnutes of use Revenues Prices for
typical calls (e.g., 5 mn., 70-mle evening call)

For specialized business services (outbound services)

Total accounts served Billed mnutes of use (inter- and intralLATA shown
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separately) Revenues (inter- and intralLATA shown separately)
For specialized business services (800 service)

Total accounts served Billed nmnutes of use (inter- and intraLATA shown
separately) Revenues (inter- and intralLATA shown separately)

For private |line services

Total accounts served Billed |inks |ocated in Massachusetts (intra- and
interstate) Revenues

(id., pp. 30-31).

AT&T al so proposes that the Departnment obtain from NET, as the principal provider
of access service in Massachusetts, data concerning services provided to each | XC.
According to AT&T, these data woul d assist the Departnment in confirnming the
reasonabl eness of each I XC s Conpetitive Data Report (id., p. 31). AT&T proposes
that the data include the follow ng:

Total switched access mnutes of use Originating switched access m nutes of use
Term nating switched access mnutes of use Originating switched access minutes of
use (800 service only) Special access lines (intra- and interstate)

(id.).

AT&T contends that with these data the Department would be able to exam ne the
total | XC market, as well as changes in market shares over tine (id., pp. 31-32).
AT&T al so maintains that these data and other statistics regardi ng custoner
conplaints would all ow the Departnment to anal yze the consuner benefits of expanding
conpetition (id., p. 32). AT&T recommends that the Departnent treat the Conpetitive
Data Report and the data from NET on each | XC as proprietary (Tr. 1, pp. 100-101).
AT&T al so proposes that the results of any Departnent analysis of these data,
wi t hout identification of specific carriers, be treated as public information (id.
pp. 101-102).

*23 No other party directly addressed this issue on brief.

We find that a Conpetitive Data Report, as proposed by AT&T, woul d provide usefu
i nformati on on each | XC' s share in particular markets and is a good substitute for
the IntraLATA Conpetition reporting requirenents. We also find that it is
reasonabl e to require such reports annually, with data displayed on a quarterly
basis. We further find that consistently applied reporting requirenments are
necessary for the Departnment's evaluation of conpetition in the market.

In order for the Departnent to evaluate the markets for tel econmunications
services in Massachusetts, we require information on the major conpetitors, but not
information on all certified carriers. We find that annual revenue |evels are an
appropriate nmeasure to identify major | XCs for purposes of reporting requirenents
because carriers submit annual reports to the Departnent that include revenue data.
See G L. c. 159, § 32. The record in this case shows that, based on intrastate
revenues, AT&T, MClI, and Sprint are, by a considerable margin, the largest I XCs in
Massachusetts (Exh. AT&T-24). The record al so denonstrates that, based on annua
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revenues, NET has a significant share of the intralLATA busi ness service market in
Massachusetts (id.).

Therefore, we direct that NET, as the dom nant LEC, and all IXCs with annua

i ntrastate Massachusetts revenues of $10, 000,000 or nore, based on the previous

cal endar year's annual return with the Departnent, file a Conpetitive Data Report
with the Departnent's Tel ecommuni cations Division. The Conpetitive Data Report

shall be filed annually by March 31 for the preceding 12-nonth cal endar year ending
Decenber 31. The Conpetitive Data Report nust contain the annual data, displayed
quarterly, as outlined in AT&T' s proposal, and in a format to be determ ned by the
Department's Tel econmruni cati ons Division. The Conpetitive Data Report al so must
contain a separate section, to be conpleted by NET, that presents data on services
provided by NET to each | XC, as described in AT&T s proposal

The requirenent for filing a Conpetitive Data Report supersedes the reporting
requi renents for AT&T and all other | XCs with annual intrastate Massachusetts
revenues of $10, 000, 000 or nore established in IntraLATA Conpetition. Al other
reporting requirenents, such as those which have been established in other Orders
for providers of pay-tel ephone service, shall remain in effect.

The Departnent will treat the Conpetitive Data Report as proprietary and wil
protect the report against public disclosure to the extent permitted by | aw. [ FN34]
The Department directs the Conpany to file within 30 days of the date of this Order
a sanple Conpetitive Data Report in a proposed format, which shall include both a
written and a conputer-di skette version. Interested parties may comment on AT&T's
suggested witten format within fifteen days of AT&T's subm ssion

I X. | MPLI CATI ONS FOR REGULATI ON OF ALTERNATI VE OPERATOR SERVI CE PROVI DERS

*24 The Conpany proposes no changes in the Department's regul ation of AT&T's
operator services. However, we are cognizant of the inplications for consuner
protection of any regulatory actions regarding these services. As first articul ated
in International Telecharge, Inc., conpanies that provide operator services are
consi dered dominant carriers in their provision of these services at subscriber
| ocations. ITI, D.P.U 87-72/88-72, p. 12 (1988). The Departnent stated that the
deternmination of dominant status "neans that the Departnment nust evaluate [the
carrier's] tariff to ensure that [the carrier's] rates are just and reasonable.”
ITI, p. 12. Under the Departnent's current framework for regulating alternative
operator services, compani es which provide service may file tariffs in which al
rates and charges to be paid by the user of the tel ephone "are identical to, or
| ower than, the corresponding NET and AT&T rates presently on file [with the
Department] . . ." 1d., p. 17. This option was an alternative to the filing of al
appropriate information to allow the Departnent to review the reasonabl eness of
expenses, rate base, and rate of return.

The justification for allow ng alternative operator service providers the option
of filing rates that were at or bel ow those of NET and AT&T was, inter alia, that
those rates had "been found to be just and reasonable . . . based on traditiona
ratemaki ng principles" (citations omtted). Id. Al though ROR regulation will no
| onger apply to AT&T's provision of intrastate services, we find that no change is
warranted in the Departnent's policy regarding the rates for alternative operator
servi ces. AT&T proposed neither a change in its operator service rates nor a change
in the manner in which proposed tariff filings for these services would be revi ewed
by the Departnent. Accordingly, any provider of alternative operator services who
wi shes to charge rates higher than those charged by NET or AT&T, nust file full
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cost support information to justify any such rates.

X. CONCLUSI ON

Generally, under this new regulatory schene, AT&T will: (1) price its Category M
servi ces based on narket considerations; (2) price MIS for |ow volunme users
according to a wei ghted-average price cap; and (3) retain the rates for operator
services at their present or lower |evels, until and unless any price increases for
operator services are justified by marginal cost information and any other data the
Depart ment deens appropriate.

As stated above, we find that AT&T's Category M services do not require direct
price regulation to ensure that the rates for these services are just and
reasonabl e. Furthernore, we find that the regulatory framework adopted herein wll
result in adequate conpetitive pressure and regul atory safeguards for Category D to
di scipline AT&T in its price-setting.

Reduci ng the | evel of regulation of AT&T will increase conpetition, which, in
turn, will lead to greater benefits to consumers of telecomrunications services,
such as technol ogi cal innovations, an increase in the diversity of
t el econmuni cations offerings, reasonable rates, and reliable quality of service.
I ntraLATA Conpetition, p. 25.

*25 The findings nmade in this Order do not |inmt the Departnment's authority to
reconsi der the rulings nade herein or to inplenent any other form of regulation for
AT&T's intrastate services. In order to nonitor the conpetitiveness of the market,
the Departnent will review the reports which AT&T, MCl, Sprint, and NET submit in
conpliance with the directives contained herein (See Section VIII.B), and take
what ever action is deemed necessary to renmedy any market failure in the intrastate
t el econmuni cati ons mar ket .

Xl. ORDER

Accordingly, after due notice, hearing, and consideration, it is

ORDERED: That the petition for an alternative formof regulation filed by AT&T
Comuni cati ons of New England, Inc., on April 12, 1991, be and hereby is approved,
as nodified herein; and it is

FURTHER ORDERED: That AT&T Communi cations of New England, Inc., shall file an
annual Conpetitive Data Report, to contain the data described herein; and it is

FURTHER ORDERED: That the Secretary of the Departnment shall, within five days of
this Oder, issue a copy of this Order to all interexchange conmon carriers with
annual intrastate Massachusetts revenues of $10, 000,000 as determ ned by the nopst
recent annual return on file with the Departnent; and it is

FURTHER ORDERED: That AT&T Communi cations of New England, Inc., shall conply with
all other directives specified herein.

FOOTNOTES
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FN1 In this Order, the term"intrastate"” refers to intrastate, intralLATA, and
intrastate, interLATA; the term"interLATA" refers only to intrastate, interLATA.

FN2 AT&T states that its proposal is not intended to cause any change in (1) the
Department's authority to regulate the entry and exit of IXCs, (2) the statutory
obligation of common carriers to provide all services pursuant to approved tariffs,
and (3) the Departnent's authority to review and resol ve consuner conpl aints.

FN3 By its Order in D.P.U 90-133, the Department directed AT&T to make two
separate filings. The first filing, due on May 1, 1991, would have included genera
tariff revisions reflecting a revenue requirenent determ nation. The second filing,
due on QOctober 15, 1991, would have included a fully distributed cost study and a
mar gi nal cost study for all of AT&T's intrastate services. AT&T Comruni cati ons of
New Engl and, Inc., D.P.U. 90-133, pp. 45-46 (1991).

FN4 Effective March 1, 1992, Sprint's corporate name was changed from US Spri nt
Communi cat i ons Conpany Limted Partnership

FN5 The Departnment first referred to the concept of sufficiently conpetitive in
I ntraLATA Conpetition at pages 39-40.

FN6 I n docket D.P.U 89-1A, the hearing officer required a party to refile its
brief without reference to an excluded exhibit and wi thout argunent based on

i nformati on contained in the excluded exhibit. Boston Edi son Conpany, D.P.U. 89-1A-
1, pp. 4-5 (1989). The Department upheld the hearing officer's directive. Id., p

7.

FN7 For exanple, inits Oder in D.P.U 87-19-A, the Departnent referred to Janes
C. Bonbright, Albert L. Danielsen, David R Kanerschen, Principles of Public
Uility Rates (2d ed. 1988), regarding a definition of price discrimnmnation. Hul
Muni ci pal Light Plant, D.P.U. 87-19-A, p. 42, n.9 (1990). This text was not part of
the record evidence in the case, and none of the authors appeared as witnesses.

FN8 See note 19 on page 31 for a definition of market power.

FN9 The Conpany's conplaint that the Attorney General's responses to AT&T' s

i nformati on requests did not contain references to specific pages in the Scherer
and Ross Text is without nmerit. If the Conpany required nore specific responses by
the Attorney General, it should have sought the information directly fromthe
Attorney Ceneral, or, if necessary, the Conpany could have sought the assistance of
the Departnent in obtaining the information. See 220 C. MR 1.06(6)(c)4 (a party
may seek an Order to conpel conpliance with its discovery request). The Conpany did
not file any such notion to conpel.

FN1O Category M services include Volunme MIS, MEGACOM WATS, MEGACOM 800, 800
Readyl i ne, Software Defined Network ("SDN'), One Line WATS, Classic 800, 800 Plan
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E, 800 Plan K, Distributed Network Service (all of which are high-volume services
used primarily by business custoners); FTS 2000 (service provided to the U.S.
Federal Government); Accunet Spectrum of Digital Services (private |line services
ot her than high-capacity service); Accunet T1.5 (high-capacity private line
service); optional calling plans; teleconferencing services; and all new services
(Exh. DPU-1).

FN11 AT&T defines "Basic MIS' as service provided to customers whose total nonthly
bills for intrastate, interstate, and international MIS calling are $5.00 or |ess.
The term "Vol une MIS" applies to service provided to custoners whose total AT&T MIS
bills are nore than $5.00 per nonth.

FN12 According to AT&T's intrastate tariff on file with the Departnment, operator-
handl ed calls include calls for which the customer reaches the operator to request
assistance in dialing the called number or calls for which the custoner dials "0"
or AT&T's five-digit access code followed by the called nunmber (AT&T D.P.U. - Mass.
No. 1, 8§ 5, p. 3.1).

FN13 The information required by the Departnent is simlar to information required
by the FCC for interstate operations, e.g., general information on the structure
and ownershi p of the conpany; financial information regardi ng bal ance sheet
accounts and i ncome and expense accounts; and an anal ysis of plant accounts,

i ncluding additions and retirenents. See 47 U S.C. 291

FN14 The Departnent al so has adopted the additional tel ecomunications policy goals
of simplicity, earnings stability, and continuity. New Engl and Tel ephone and
Tel egraph Conpany, D.P.U. 86-33-C, p. 22 (1987).

FN15 AT&T defines capacity as a neasure of "the ability of existing firms to
rapi dly expand output or service availability in response to an attenpted price
i ncrease by the firmwhose market power we are assessing"” (Exh. AT&T-5, p. 13).

FN16 Nunber portability enables a customer to use any interexchange carrier in
conjunction with a particular 800 number. Because of the technical limtations of
| ocal exchange carriers' networks, 800 nunbers are not currently portable. NET
plans to inplenment its 800 database, which will facilitate portability, in March
1993 (RR-DPU-4).

FN17 AT&T began offering "10-xxx" access for intra- and interLATA MIS calling on
June 21, 1991.

FN18 In D.P.U. 90-133, the Department stated, "While many interexchange carriers
and resellers have been certified by the Departnment, nost are fringe conpanies wth
an extrenely small share of the market." D.P.U 90-133, p. 38.

FN19 According to generally accepted econonic theory, a firmwth market power has
the ability to raise the price of its product or service, and to sustain this price

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works



PUR Slip Copy Page 27
(Citeas: 1992 WL 506126 (Mass.D.P.U.))

i ncrease over a period of tinme, without |osing so many sales that the price
i ncrease is not profitable.

FN20 Furthernmore, AT&T does not have bottl eneck control over the "whol esal e"
mar ket; thus, resellers can purchase service from AT&T or AT&T's facilities- based
conpetitors.

FN21 In reaching this conclusion, we do not nake any findings as to AT&T's
classification as a dom nant carrier, because this matter was not at issue in this
proceedi ng and because the record does not denonstrate that AT&T shoul d be

recl assi fi ed as nondoni nant .

FN22 Because AT&T is required to file a tariff for the Departnent’'s review before
it my nodify its rates, the Departnent would have an opportunity to exam ne any
proposal by AT&T to differentiate between residential and business Vol une MIS
cust oners.

FN23 We note that since April 1991, the Departnent has approved a nunber of tariff
filings made by AT&T to offer new services, e.g., Distributed Network Service. This
and all other services introduced by the Conpany after April 1991, since they fal
into the category of new services, shall be classified as Category M services.

FN24 See Section VII, infra, for further discussion of the regulatory oversight of
AT&T' s proposed Category M services.

FN25 AT&T uses data from 1990 in its calculation of the wei ghted-average price cap
because they were the nost recent data available at the time that AT&T submitted
its petition.

FN26 The record in D.P.U. 89-300 (1990) indicated, inter alia, that NET's revenues
fromswi tched access service exceeded the corresponding costs. Id., pp. 38-39.

FN27 In its Order in International Telecharge, Inc., the Departnent determn ned that
provi ders of operator services also would be classified as dom nant because their
services are used by transient end users who may not have choi ces anpbng service
providers. International Tel echarge, Inc., D.P.U 87-72/88-72 (1988). See Section

I X, infra, for a discussion of the inplications of this Oder for alternative
operator service providers.

FN28 We note that AT&T' s petition includes a proposal for new reporting
requi renents. This aspect of the proposal would affect other carriers, and is
di scussed in Section VIII, infra.

FN29 We note that there is a nomnal fee for customers who switch their
presubscri bed | XC. That fee is charged to the custoner by the |ocal exchange
carrier.
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FN30 As discussed in Section VI, supra, however, Basic MIS custonmers will benefit
fully fromany reduction in AT&T' s access charges.

FN31 The Departnent al so may suspend the operation of any proposed tariff for up to
six nonths to allow for further investigation into its propriety. GL. c¢c. 159, §
20; GL. c. 25, § 18.

FN32 | f AT&T seeks flexibility in Massachusetts to effect price changes, especially
rate reductions, within a "tariffed band" on shorter notice, such as is avail able
in New York and under the regulations of the FCC, it is our opinion that anmendnents
woul d be required to the statutory framework governing tariff filings (e.g., G L.

c. 159, § 19, regarding rates on file and 30-day notice period). Such a change in
the statute nmay address the Departnent's nandate to review tariffs carefully, while
allowing rate reductions within a Departnent-approved range of rates to becone
effective nmore quickly than is typically possible under the existing statute.

FN33 Good cause is determ ned by the Department on a case-by-case basis, and we do
not here set any standard for good cause. However, we do note that a carrier's
failure to plan adequately the timng of its service offering or rate change does
not constitute good cause. Carriers nust plan the timng of any tariff filing to
allow for the required notice period and Departnent review.

FN33 The Departnent, fromtinme to tine, nay review the contents of the Conpetitive
Data Report to determ ne whether all data shall remain proprietary or whether sone
data shall be treated as public information. The applicable | aws governing the
treatnment of this information as public or proprietary include GL. c. 4 § 7
(definition of "public records"); G L. c. 66, 8§ 1 et seq. (Public Records Law);
GL c. 66A, 8§ 1 et seq. (Fair Information Practices Act); and G L. c. 25, § 5 D
(authority of the Departnent to protect confidential information fromdisclosure).
To the extent appropriate, the Departnent also may be guided by the federal Freedom
of Information Act. 5 U.S.C. §8 1, et seq.

END OF DOCUMENT
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